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CO OGC Has Reviewed
P 12 October 1945 ‘U’
MEMOEANDUM ‘{2}{ ;
TO: Director \éié
FROM: Office of Genercl Couasel " ;f
SUBJECT: Certiflicatlen of Vouchers for the Lxpenditure of )

Confidential Punds

1. oOn 20 September 1945 the President 1issued ix-
scutive Order No. €21, effsctive 1 QOctober 1945, in which
he terminated the Office of Stratsgic Services and dlsposed
of its functions.

2. This order reads in part as follows:

"py virtue of the autiority vested i.. 1e by tae
Constitution and Statutes, including Title I of ths
First War Powers Act, 1Y4l, and es President of ths
United States and Cormander In Chief of the Army &1d
Navy, it 1s hereby ordered as follows;

"l, % % &

e, # 3% %

"3, All funections of the Office not traaslferccd
by paragraph 1 of this order, together with all person-
nel, records, property, and funds of the Of{ice not so
transferred, are transif'errsd to the Depariuwent of Jar;
and the ¢ffice, including the office of tlic Director of
Strategle Services, 213 teruinated. The functions oI the
Director of Strateglc Services and of the Ynited States
Joint Chiefs of 8tafr, relating to the functions truna-
ferred by this paragraph, are transferred to the Sacre-
tary cf War. # # 4 8"

3. Public Law 156 of the 79th Congress {(National
25X1A War Agencles Appropriation A¢t, 1546) in appropriating
for the 0ffice of Ssrategic Services for tha
fimcal yoar, 1946, specifies:

25X1A

"pProyided, That_ of thls appropriation
may be aiﬁ*naﬂ witheut regard to the provisions o law
and regulations relating to the expenditure ol Jovirne
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ment funda or the loyment of persons in the Govern-
ment service, and H
be expendad for objects of a confidential nature, such
expenditurcs to be accounted Ior solely on the certifi-
cate of the Director cf the 0ffice of Strategic Services

and every such certificate shall be deemed & sufficient
voucher for the amount therain certified."”

Query: ¥ey the President by Executivs Order transfer to the
Secrestary of War or ths person delegated by the Becretary of
War the authority greanted by the Wational War Aseneles Approp-
riation Act, 194€ to the Director of the Office of Strateglc
services to sccount for objects of & confidential nature solely
on the certificate of the Director; and wonuld such certificate
ve deemed a sufficiernt voucher for the amount therein certified:

4. Tt is to be noted that the President diagpoased of
the functions of 08S by victue of the power vestod in him by
the Pirst ¥ar Towers Act. The rertinent sectiols of thet act
read as lollowe:

CIRST WAR FOWERS ACT, 1941
ACT DECENETR 18, 1941, c. 593, 85 §7AT. 938

"3 60l. Coordlaetion of exscutlve buresus, vilicos,

ete., by Presidant for rational defenso and to prosecuteo

4

the war; 1lsgusice of ragilations

"por the natlonal securlty and defenese, for .8 Suc-
cessful prosscuticn of the war, for the support and maln-
tenance of tha Army and Nevy, for the hetter uvtillizatlicon
of resources and industries, and or the more effective
exercise and more efficient sdministration by the Prosi-
dent of his powers a3 fommander in Chief of the Army ani
Navy, the Pregident is heraby pthwrlzed to naelle sgueh
redlatributicn ¢f ‘unectiors among exscutive socncies as
he may deem necessary, iancludlin; sny functions, dutles,
and powers hitherto by law confarred uron any executive
departrment, commission, bireeu, ajency, sovernmental
corporsation, office, or officer, In such manuer &as 11
his judgment shell seer bost tittad tc carry ot the
purposes of thie title (sections 301-605 of this Appsndlx),
and to this end iz authorized to nake such ragulatlions and
to issue such orders as he may deecm nccessary, whlch reu-
jations and orders shall be in weliting and shall be publis-~
‘shed in accordance with the lederal Rogister Act of 1025
{sections 3U1-310, 311-314 of Title 4&4): Providod, Thet
the teormination of this title (sections 60I-B05 oI this
Appendix), shell not affect any act done or any »ight cv
obligation sceruing or accrued napsuant to thiaz title
{sections 601-60% of thils Appendix) and durins the tine
that this title (ssctlions 6U1-80f of this Appendix),
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is in force: grgvid d rurtggr, That the authority by
this title (sect spﬁb - of this Appendix), griunted
shall be ocxercised only in mmtters relating to the con-
duct of the present war: Provided further, That ni:re-
‘distribution of runctions ShEIl provide Tor the trinsfer,
consolidation, or abelition of the whole or any part of
the general Accountin:; O0ffice or of all or any pari of
1ts functions." (80 App. USCA 601)

"3 602. Sanme, consollidetion ol oi'tices; transier
of dutles, personnel,apnd rccords

"In carrying out the purposes of this title (sections
601-605 of this appendix) tahe President is autheri:ed to
utilize, coordlnate, or consolidate any executive or
administrative couwisslons, bureaus, agencles, ;overrien-

~ tal corporations, offices, or offlcers now existliy by
law, to transfer any dutles or powers Iroa one exitting
department, comnlaslon, buretu, sgency, govermmentiel
corporatlion, office, or off'icer to ancther, to tLraister
the personnel thereof or any part of it elther by wetall
or assigsnment, tojether with the whole or aany part of
the records and publiic property bLelon;ing thereto.”
(50 App. USCA 802)

"3 603. Expenditure of appropriatlons for bureaus,
off'ices, estc.

"For the purpose of carrying out the provisiors of
this title (sections 201-6C5 of thils Appendix,)any moneys
heretolore and liereafter appropriated Ior the use ¢l any
executive department, commission, bureau, agsncy, govern-
mental corporation, olfice, c¢r oflicer shall be expended
only for the purposcs lor which it was approgriated under
the direction of such other agency as may be directed Ly
the President hercundsr t¢ perform and sxecute salc func-
tions, except to ithe cxtent herealter autuorlzed Ly the
Congress 1n appropriation Acts or otherwise." (50 App.
USCA 8VL8)

"S 604. Presidentisl recommendation o Congress tfor
eliminatlon of certal. bureaus, offices, etc.

"Should the Presldent, in redistributing the functions
among the executlve g encles as provided in this title
(gections 601-505 of this Appendix), conelade that say
bureau should be ebolished and it or thelr duties sad
functlons conferred upon som¢ other department or tureau
or eliminated entirely, he sBall report nis coacluslons
to Congress with such recowaendations as he may deex proper."
(50 App. USCA 504}
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s 60B. 8g£penaion ot conflieting laws; restoration
of duties and powers to bureaus, offices, ete., uron ter-
mination of ssctlons

"All lsws or parts of laws conflicting with the pro-
visions of this title (seetions 601-605 of this Appendlr)
are to the extent of such céntlict suspended while this
title (sectlons 601-CUH of this Appendix) is in Yrcerce.

"ypon the termination ¢f this title (sections 60l1-
605 of this Appendix) all executive or aduinistrative
agencles, ;overmental corporations, departments, con-
missions, buresus, oltices, or officers shiall exercise
the sare tunctions, dutleg, and powers as herstoflcre or
as hereatter by law ray be provided, any authorizetlon
of the FPresident under this title (sectlons EU1-80E of
this Appendix) to th> contrary notwithataading.”" (50
App. U3CA 6UB)

5. 'fe wust faco therelore the historical position
of 08S in relation to thie gtatute In the Tollowir @ nanner;

(n) The offlce of the Coordinator of Informalion

was established by Executive COrder of 11 Jul; 1lu4l.
Then the President by corder dated 13 June 1942 de=-
clared that the office o the Coordinator of Inlor-
nation exclazive of the portion tranaflerrved 'o I
should thereca’tsr be krown as the 0ffice of [iprate;lc
Services. Therafore, the First \Wapr Powers Act ls
applicatle tc 088 as an . agency whoese predece: sor

‘was in existence on 13 December 1941,

(b) By the provisions of the Tlrst ¥ar Power: Act

as above quotaed, the President dces have the authoriny
o transfer & porticr of 085 to the ¥ar Dopal tnent

and to transfar 1o the Secretery of War the .wunciiona
of the Director of the 0rfice o’ Strateric 5t rvicea.
{e¢) The 3Jecretery of Wer may exerclise the povers
grented to the Director of 088 in the Natlonsl War
Aroncles Appropriaticn Act, 1946, provided %1% the
tunds are expended only for the purposes for whlch
they were aprropriated in sald act.

&. The exercise ol the power to certlly vou:lers Jox
the expenditure of confldential funds calls for tle hijiest dig-
eretion and judgrent. Tt 1g certeainly not e uerely adninistra-
tive tunction. It 13 a well recognized yprinciple ~I" the law
applying to ofricerse of the Government trat vwhere ¢ dlgera-
tionary power ia greated Yo the head of & departiont 1€ mast
be eaerciged by the head o1 tie departrent or an nssistant or
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other oflicial authorized to act in place of the heed of

the department. Such a power cennot be delagated tc a
subordinate official {20 C.C. 27, 20 C.G. 779, 82 C.G. 1U79;.
In the case of the power thus trlnsrerred by Executive Order
to the Secretary of War, the power c¢an be exercised only

by the Secretary of War or Assistant Secretary or Under
‘Seeretary. Since 083 is no longer an independent ajyency,

/the person who dceipies the office of the head o °

of the Strategic Bervices Unit must be considerad ror the
purposes of this priaciple of law to be e subordinatsc offlelal,

7. Tt 12 the ovninion of this office that Exesuitive

Order XNo. Y621 legally transfers to the Secretary of War the
authority sranted by the National War Agencles Appropriation
Act to the Direetor of the Offlice of 3tratepic Services to
account for objects of a coifidentlial nature solely on the
certificate of the Director and that auch a certiticate wouvld
be a sufficient voucher for the amount therein certified. And
/1t 1s our further orinion that this power tu certiiy ray be
[exerciaed only by the Secretary o! War, an Assistart or lhnder
{%ecretarv of War and wmey nct be exercised by the ccasanding

t officer of tho %tratech Services Unit even 1f the Secretary
tof War were to athempt to epeciftically delszate such nower.

25X1A
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